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October 6,2005 

Marlene H. Dortch, Secretary 
Federal Communications Commission 
236 Massachusetts Avenue, N.E., Suite 110 
Washington, D.C. 20002 

RECEIVED 
O C T  - 'I 2005 

~ w a i  cmmuaiwtions Commls~'an 
Mfics d S r r e t v y  

-- BY HAND -- 

Re: Amendment of Section 73.202(b), Table of Allotments, FM Broadcast Stations (Eminence, 
Missouri), MM Docket No. 01-151, RM-10167 

Reclassification of License of FM Station KJEL (Lebanon, Missouri), MM Docket No. 05- 
1715, RM 10567 

Dear Ms. Dortch: 

This is to provide a courtesy copy to Rolanda Fay Smith in the Audio Division of the Settlement 
Agreements providing for a universal settlement of the above referenced rulemaking proceedings. 
The Settlement Agreements, all timely date stamped on or prior to the settlement deadline of October 
3,2005, have been filed in compliance with the PublicNotice released June 20,2005, DA 05-1688. 

Attached also is a letter which reflects that service of the Ozark Broadcasting, Inc., Settlement 
Agreement was made on October 3,2005. Please direct any questions directly to the undersigned. 

cc: Gene Bechtel 
Lauren Colby 
Rolanda Fay Smith (Room 2-B450) 
Gary Smithwick 

Enclosures 

http://WWW.GG-I-AW.COM
http://GGeGG-L?+W.COM


FILE COPY 
Before the 

Fed e m  I Cti iii niunica t ions Co 111 111 ission 
\\’ashiogtoii, D.C. 20554 

In the Matter of 

Reclassification of License of 
FM Station ICJEL 
(Lebanon,  Missouri)  

RECEIVED RM- I056 7 

JLJL 2 5 2005 
TO: Federal Communicetioiis Commission 
Attn: Chief, Audio Division Federal Cammunicatlons Commissian 

M i c e  of Secretary 

PETITION FOR RECONSIDERATION 

Foiir Him Enterprises, L.L.C. (“Four Him”), licensee of KIIZR (fomierly KHCR), Channel 

249C3, Potosi, Missouri, files this Petition for Reconsideration of the ~\4ei~iorandun7 Opinion ond 

Ordev (“Or-n‘ei,”). released June 24: 2005. The Order. denied Four Him’s Petitioo for 

Reconsidel-:~tion challenging the dismissal of Four Hiin’s 12ulemaliing in this proceeding. Four IHiiii 

files this further Petition for Reconsideration based 011 changed circumstances.’ Four Him has 

entered into an agreement with Ozark Broadcasting, lnc. (“Ozark”) which provides for complete 

resolution ofthis proceedins by allowing for the substitution ofChaniiel249C2 for Cliaiiiiel249C3 

in Potosi as conten~plated ill Four IHiiii’s Rulemaking Petition. SL‘L‘, aitached Agreement 

Good cause exists to grant this Petition for Recoiisiciercliion. As more particularly sct forth 

in  the attaclied Settienlent Agreement, Four IHim and Ozarlc have reached an Agreeiuent by which 



_ _  1 ** 

Ozark agees  to tiiotlilic~tion of its license for IUEL to operille 011 279CO instead of 279C i l l  

excliaiigeforcertain consideration. In  ilsl’etition ~ ~ r R ~ i l e r n ~ l ~ i ~ i ~ ! ’ ~ l e d  on April 23, 2001, Four Him 

proposed the substitutioii of Channel 249C2 i n  lieti of C h a ~ i ~ i e l  249C3 in Potosi, h4issouri. and 

modification of the KHZR license to reflect operation on the upgraded chaiuiel. In order to 

accoiiiiiiodate the upgrade, certain chaiiiiel substitutions were iiecessary. Specifically, Four Hiin 

proposes to eliminate short spacing to KDAA, Rolla; Missouri, which currently operates on Chaliiiel 

248A, by substitution of‘Chaixie1 276A for 24SA in Rolla.’ The substitution in Rolla in  turii causes 

two short spacings to two other facilities: 311 allotment on Cliaiinel 27GA i n  Linii, MO: a i d  Ozark’s 

ICJEL on 279C in Lebanon, MO. The short spacing to Channel 276A in L i iu  can be elinliiiated by 

substitution of Channel 248.4 for Cliannel 276A. The short spacing to IUEL is eliiiiiliated by the 

reclassification of K.IEL as a CO facility operating 011 Channel 279CO instead of its current Iicel~sed 

operation on Cliaiinel 279C. 

111 response to F o ~ r  Him’s Petition for Ruletiialting, the Coiiimissioii issued an Order lo Show 

Cau.se on September 20; 2002, seeking comment on why IUEL should not be downgraded to operate 

as a CO. Ozark \was not served a copy of the Shoin, Cause Order by registered mail and did not file 

a timely response. I t  d id  f i l e  a h4otion to Accept Late Filed Opposition to Order to Show Cause 

indicating that it received no actual notice and intended to f i l e  ai? application to maintain its Class 

C status. Subsequeiitly, Ozai-k filed a Modif-ication Applicalion seeking authorization to operate as 

a i i l l l  C1;iss C station. The Coinmission has since accepted ;iiicI grantecl the application (BPH- 

2003040 1 ARZ). 



_ _  , _ _  
In the Coiiimission's recently released 117 Re.  Xei)i.r.ion nfProceu'iire..r Croi,eriiii7gn,17en~iiil2erzfs 

io FMTobie t ,fili2o/i~iei.ifs_n~~Do~'ite/i\i!iiiibci, Uj-210 (released . i t ine 14, 2005) (Proccdiire.r Oi-der) 

the Commission aniiouiiced a 90 day settlement wiiido\v to allow for resolulioii of pending 

R~ileiiialtiiigs. During this settlsment window. the Coiiimission is holding in abeyance its rules 

prohibiting payment of certain coiisicleratio~i in  settlenient of Rulemnking proceedings. The 

Procedures Order states that settleiiieiits are to be limited to proceedings in which NPRM's have 

been released. This should be 110 bar to grant of the relief requested. No f~ii-tlier NPRM need to be 

issued or Coiiiiiieiits filed in order to %rant the relief requested by the parlies. Although no NPRM 

has been issued in RM-10567, the Comiiient and Notice provisioil has already passed with respect 

to llie proposal ad\miced by Four Him in its Petitior for Ruleinalting. In a Rulemakiiig' filed by 

Ozark 011 M a y  22, 2001, nearly a nioiitli after FON Him's Rulemalting Petition, Ozarlc proposed the 

allocatioii of Channel 276C3 lo Eminence, MO, which coiiflicts with tlie proposed substitutioii of 

Chamel 276A for 24SA in Rolla, h40 ,  requested by FOLII- Him. 111 respoiise to the NOPR issued in 

the Emiiience, MO? Rulemaking, Four Hiiii 1Yed a Counterproposal 011 September 4, 2001, 

("Couiiterpro~~osaI") requesting the exact same ~ipgrade for KI-lZR and channel substitutions as 

proposed in its Petition for Rulemaking. In its Counterproposal. Four Hiiii also requested that 

Chaiiiiel 2S1A be allocated to Eminence, h4O. As noted in the attached Agreeiiieiit, Ozarlc has 

agreed to withdrawal its reqLiest for allocatioiiof27GC~ of Eiiiinence, MO.' There is no impediment 



_ _  4 _ _  
therefore to grant tlis channel allocations as pi-oposed i n  Four Him's Petition for Rulemakiiig 01- 

Couiiterpropo~al.~ Therefore, it is leqnested that Four Hiin's Petition for Reconsideratio11 be granted 

and that its request foi- chaiinel substitutions as proposed in its Petition for Rulemaking 01- 

Counterproposal be granted. Specifically, Four Hiiii requests [he following change in the Table of 

Allocations: 

Potosi, Missouri 
Rolla, Missouri 
Liiui, Missouri 
Lebanon, Missouri 
Eminence. Missouri 

Presellt Proiiosed 
249c; 249C2 
248A 276A 
276A 248A 
279C 279CO 

_ _  281A6 

See, attached Engiiieeriiig Statement. Grant of this Petition for Reconsideration is iii the public 

interest by com~iletely resolving two Rulemaltings (Rh4-I 0567 and RM-10 167) thereby consei-ving 

Coininissioii and party resources 

'As noted, FOLW Him belicves its Rulenialtiiig Petition should be granted since it has been 
fully advaiiced i n  its Counterproposal in the Emiiieiice Ruleiiinking proceeding. However. to the 
extent necessary, FOLK Him requests waiver of Commission's rules limiting payment of 
consideraiion i n  resolution of Ruleiiiaiting proceedinss. The Rulemaitings in both the Potosi 
Ruleinaltiiiy and the Eminelice Rulemakings were filed long ago and nolie of the parties could 
have filed Ibr the purpose of receiving ~iaymeiit in exchange for dismissal. Four Him also notes 
that if for \,vlintever reason the Colnmission deteriiiiiies that tlie Commission caimot grant the 
Potosi Rulemalting 01- Eminence Cowiterpropos~tl the way is iiow clear to issue ai1 NOPR. 

Site i-cstricted see Engineisrin~ Esliihit 2 a~tachecl to IFour IHini's Couiiterpropkd. I n  the 1, 

event the Coiiliiiissioii cliooses no1 t i l  add 2s 1 A to Eminelice. Four Idin1 requests that the 
Rulenialtiiig proceed noiictlieless by iilIoc:~tio~i ol-249C2 in lieu oi249C; to Potosi. 



GAMMON 8i. GRANGE, P.C. 
8280 Greensboro Drive, 7th F~OOJ- 
McLean, VA 22102 
(703) 761-5000 

Respectfully submitted, 

FOUR IIIM ENTERPRISES, L.L.C. 

BY n-. 
A. Wray Fitdl 111 
Timothy R. Obitts 
Its Attorneys 

July 25,2005 



I, Stephanie Patton, in  the law offices of Gammon Sr Grange, P.C., hereby certify that I 

have sent copies of the foregoiiig PETITION FOR RECONSIDERATION this 25"' day of July 

2005, by first-class, postage prepaid, U.S. Mail to the folloiviiig 

Jolm A. Karousos, Chief, Allocations Branch 
Federal Conmiu~iicatioiis Comnlissioii 
445 12Ih Street, S.W., Room 3A-266 
Washington, D.C. 20554 

KDAA-KMOZ, L.L.C. 
P.O. Box 4584 
Springfield, MO 65S0S 

Lauren Colby, Esq, 
10 East 4th Street 
P.O. Box 113 
Frederick, MD 21701 
(Counsel for Ozarlc Broadcasting, Inc.) 

Ozark Broadcasting, Inc. 
P.O. Box 430 
Moberly, MO 65270 



ENGINEERING STATEMENT IN 

SUPPORT OF PETITION 

FOR REGONSIDEPATION 

RM-I 0567 

CHANNEL 249C2 - POTOSI, MO 
Four Him Enterprises, LLC 

Potosi. MO 

July 22 .  2005 

7 

. 

Prepared for: Mr .  Michael Fallon 
Four Him Enterprises, LLC 
4600 Executive Center Parkway 
Suite A 
St. Peters, MO 63376 

C A R L  E. S M I T H  CONSULTING ENGINEERS 
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State of Ohio i 

County of Summit 1 
) ss: 

Roy P. Stype, 111, being duly SWOiT. deposes and states that h e  is a Graduate Elec- 

tricai Engineer, a qualified and experiencid Comnxlnications Consuhing Engineer 

whose works are a matter of record with the Federal Communications Commission and 

that he is a member ofthe Firm oi"Carl E. Sniith Consulting Engineers" located at 2324 

North Cleveland-Massillon Road in the Township of Bath, County of Surnmit, State of 

Ohiol and that the Firm has been retained by Four Hin? Enterprises, LLC io prepare the 

atfzciisd "Engineering Statement In Siipport of Pe:ition for Reconsideration - RM- 
10557 - Channel 249C2 - Polosi. hl0.' 

The deponent states that the Exhibit was prepared by him or under his direction 

and is true of his own knowledge, except as to statements made on information and 

belief and as to such statements, he beiieves them to be true. 

Subscribed and sworn to before me on July 22, 2005. 

iSWU 

.. . . . CLTI.. E 5,: -?  Ccui , . : ' - :h~  ENGINECRS 



E NG I N E ERIN G STAT E l m  

This engineering statement is preparsd on behalf of Four Him Enterprises. LLC. 

ljcens,?e of Radio Stafion KHZR[Ffvl\ - Potosi. hlisscuri, in support of a Pstition toor Re- 

consideration in RM-10567. which pmposes to amend the FM Table of Allotments io 

upgrade,KHZR to a Class C2 facilily. I: documents that, even with the intervening 

changes in the FM allotment situation sii?cf) this rulemaking proposal was originally 

filed in 2001, the channel substitutions proposed in this rulemaking petition, as origi- 

nally filed, remain valid to accomplish the prcpossd KHZR upgrade. 

Table 1 .O i s  an FM allocation siudy fsr Channel 249C2, which was conduc:sd from 

the reference site 4.7 kilometers northwest of Fotosi which was originally specified in 

this rulemaking proposal. The geographic coordinates of this site are: 

NL - 37" 58' 30" 
y+U- - 30 e 49' 30" 

As shown in this table, operation on Channel 24922 from this site would be short 

spaced to both the licensed and construction permit sites for KDAA - Rolla, Missouri, 

which operates on Channel 248A.',' 

The short spacing to KDAA can be eliminated by substituting another channel for 

Channel 248A in Rolla. Tabie l . l ( a )  is an FM allocation study for Channel 276.4 in 

!Pursuant to Ihe rounding provisims of Section 73.206jc)(8) of lhe FCC Rules, the 78.74 kilome- 
ter spzcing :o KYKY - St. Louis. Missguri is cz%:erec to comply wilt> the required spacing of 7s kilome- 
iers 

The data contained in l!if FCC's Cc;?s,3i.i~ed Gatabasa System appears lo indicate :hat the 
oroposed use of Channel 249C2 in Potosi w u ! C  alw be siior? spaced to a vacant allotment on Channel 
2 L i k  ir, Arcadia. h4issouri. .This ap7pears tg t-e !he res;lt Of a ddtabasa error, howevef. as ths the 
and Orcer in h,lM Docket 97-1138 a1131teb C?a!:ieI 25CA to ,A;cadia and not Channel 247A. 'hhic1; v a s  an 
altemak DroWsaI in this Croceedinc. Th!s ':,-s ::?!irm?ti bv :he FCC in their March 17. 2000 idemoran- 

1 



- > ,  
ROIIZ which was conducted i rcm license-? K D U  t:znsmiiter site Sim\\ar\y. I anis \.lib) 
is an F M  allocation study for Channel 275.; ?vhici; ivas conducted from the KDR4 con- 

sy~ct ion  permit site. AS shown in these rabies, operation on Channel 276A from either 

of these sites would still be shcrt spazed tc three other facilities requiring proteciion 

consideration: 

NEW(CP) ih11. Ed0 Channel 276A 
KJEL Lebanon, fVl0 Channel 2796 
Rulemaking Eminence, hii0 Channel 276C3 

The short spacing to Channel 276H In Linn can still be eliminated by substituting 

another channel for Channel 276A in Linn. Table 1.2 is an FM allocation study for 

Channel 248A in Linn which was conducted from :he site specified in the recently 

granted construction permit (SNPH-2i?O4123OADD) for this allotment. As shown in this 

table, operation on Channel 248A from this site would be short spaced to the prssent 

operation of KDA4 on Channel 248A. As noted above, however, KDAA would be 

moved horn Channel 248A to Channel 276A to accommodate the allotment of Channel 

249C2 to Potosi. Thus, this short spacing should not be a problem, since Channel 

24.8A will be deleted from Roila if Channel 249C2 is allotted to Potosi, as proposed 

herein. An examination of this table also shows that operation on Channel 248A from 

this site would meet the required spacing to the proposal to allot Channel 249C2 to 

Potosi. 

This rulemaking proposal originally proposed to trigger a Class CO downgrade for 

KJEL to eliminate the short spacing bet\'.'een KJEL and the use of Channel 276A in 

Rolla. Although KJEL has opposed such a downgrade and presently has an applica- 

tion (EPH-20030401ABZi per.dins i3i a csnstrilsion perinit t o  increase its x t e n r x  

2 

c.;s.- E s,.. -.. c-.. I .<..:TI hl C. ENC:N EERS 



height to rxintair i  full Class C status. a setilernen? agreement  has been reached which 

3wiii result i.8 the dismissal of this applice:ion and the  downgrade of KJEL to a Class co 

facility v,+~:A will elirfinate this short spacing and permit the substitution of Chanilel 

27EA for C:iannel 248A in Rolla ai sillier KDA4's iicensed site or the site specifisd in 

its constru:;ion permit. 

The rcleniaking proposal to allot Channel 276C3 to Eminence, Missouri was initi- 

aled by :he filing of a rulemaking petition by the licensee of KJEL after the filing of the 

KHZR rulemaking petition. The setllemeni agreement which has been reached with the 

licensee oi KJEL to dismiss its pending construciion permit appljcation and accept a 

Class CO rwngrade also specifies that they  v d  withdraw the proposal to allot Channel 

275C3 to Eminence, which should eliminate the short spacing between Channel 276A 

in Rolla anti the proposed allotment of Channel 276C3 to Eminence. Even if  it does 

not. howb?r,  the fact that the KHZR ruieniaking proposal was filed priorto the Enii- 

nence ru1e::iaking proposal makes it obvious that the KHZR proposal was timely filed to 

be ccnsidz:ed as a counterproposal in the Eminence rulemaking proceeding (hillul 

DocL,et 01-151). 

The kensee of KHZR also filed timely comments in the Eminence rulemaking 

proceedins noting that this conflict could be eliminated by allotting Channel 281A to 

Eminence, :ather than Channel 276C3. as originally proposed. Table 1.3 is an FM 

allocaiisn study for Channel 281A. which w 2 s  conducted from the originally specified 

site which .s located 12.2 kilomators ncfihuiest of Eminence. The geographic coordi- 

nates of t i ;  s site are: 

- - 
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.As shown in this tahle. operation on Chsnriel 28qA from this proposed site :vould still 

fully comply with the applicable spacing rquirenients to all olher facilities requiring 

proieciion consideration. 

In summary, Channel 249C2 can still b$ allotied to Potosi, lvlissouri in place of the 

present ailotment on Channel 249'23, piovided that Channel 276A is substiiuted for 

Channel 248A i n  Rolla, Ivlissouri, Channel 248A is substituted for Channel 276A in 

Linn, Missouri, KJEL - Lebarion, Missouri is do?ungraded from Channel 279C to Chan- 

nel 279C0, and Channel 27EC3 is no: allotted to Eminence, Missouri. 
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In the Matter of: 1 
\ 

Reclassification of License of 
FM Station KJEL 
(Lebanon, Missouri) 

Aniendnieiit of $73.202(b), 
Table of Allotments, 
FM Broadcast Stations, 
(Eminence, Missouri) 

TO: Marlene Doitch, Secreta13 
Attii: Audio Division 

I 
DA 05-1715 1 

1 
1 

1 

1 RM-10567 

1 MB Docket No. 01-15] 
1 RM-10167 

JOINT PETITION FOR APPROVAL OF AGREEMENT 
AND FOR OTHER RELIEF 

Four Him Enterprises, LLC (“Four Him”) and Ozark Broadcasting, Jnc. 

(“Ozark”), by their respective attorneys, hereby jointly request the Audio Division to 

simultaneously take the following actions: 

A. 

B. 

Approve the Agreement of Settlement attached hereto; and, 

Dismiss the application of Ozark (File No. BPH-20030401ABZ) 
for full Class C facilities at FM Broadcast Station KJEL, Lebanon, 
Missouri (the “Application”); and, 

Reconsider the Memorarzdum Opinion and Order (DA 05-1715), 
which denied Four Him’s Petitioii for Reconsideration of the 
denial of its Petition for Rulemaking; and, 

Resolve the proceedings in Docket No. 01-151 without allocating 
Channel 276C3 to Eminence, Missouri and, instead, grant Four 
Him’s Counterproposal, filed September 4, 2001, which proposes 
to allocate a different channel to Eminence, Missouri. 

C. 

D. 

1 



support thereof, it is alleged: 

1. On June 24, 2005, the Audio Division released a Memorandim Opijzion 

arid Order (DA 05-1715), denying a Petition for Reconsideration filed by Four Him and 

directed against a staff letter, rejecting Four Him’s Petition for Rulemaking. Four Him is 

the licensee of Station KHZR, Channel 249C3, Potosi, Missouri. In its Petition for 

Rulemaking, Four Him proposed the substitution of Channel 249C2 for Channel 249C3 

at Potosi and modification of the Station KHZR license to specify operation on Channel 

249C2. In order to accommodate this upgrade, Four Hiin proposed channel substitutions 

at Rolla and Linn, Missouri. The channel substitution at Rolla required the 

reclassification of Station KJEL, Channel 279C, Lebanon, Missouri to Channel 279CO. 

2. Ozark is the licensee of Station WEL. Ozark filed the above-described 

Application for full Class C status for Station KJEL and, because of the filing of that 

Application, the Audio Division rejected Four Him’s Petition for Ruleinaking apd denied 

Four Him’s Petition for Reconsideration. 

3. The FCC has now established a window for settlement in ruleinalcing 

proceedings. Acting on that window, Four Him and Ozark have entered into discussions, 

looking toward an amicable settlement of their differences. An Agreement of Settlement 

has been reached, a copy of which is attached hereto and marked Exhibit A. Under that 

Agreement, Ozark will dismiss its application for Class C facilities for Station KJEL and 

join in requesting the Audio Division to reconsider its action, taken by Menzorundunz 

Opinion and Order, released June 24, 2005, and grant Four Him’s Petition for 

Rulemaking. In return, Four Hiin will pay Ozai-k the sum of One Hundred Thousand 

2 


